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CALLUM M*GREGOR, alias JOHN GRANT, Pannel : 
AGAINST 


His MajzsTY's ApvocarTe for his Majeſty's intereſt, Purſuer. 


& 5 HE priſoner was in February laſt committed to the tolbooth 
of Edinburgh, in virtue of a. juſliciary warrant, proceeding 
on the information of Stuart, ſon of the deceaſt 

John Stuart tenant in Abergairn, accuſing him as guilty of 
the murder of the ſaid John Stuart, who died in the month of 
December 1747. 5 | 
He was afterwards {ent to Aberdeen to be tried there at the laſt 
Spring circuit, having run his letters in order to bring on his 
trial without delay. But it having occurred to his council, that 
the proſecution was barred by the lapſe of time, this defence was 
accordingly ſtated to the circuit court ; upon which his Majeſty's 
advocate- depute deſerted the dyet, and he was recommitted upon a 
new warrant, and brought to Edinburgh, that the queſtion of pre- 
ſcription might be more deliberately tried here, as it appeared to 
be of great and general importance, and not hitherto decided by 
any judgment of this high Court. 

Accordingly the priſoner having been ſerved with a new in- 
dictment at the inſtance of his Majeſty's Advocate, and having been 
brought to the bar upon Monday the 26th of-July Fit, his coun- 
cil took the liberty of ſtating to the Court, that however conſcious 
the priſoner might be of his maoceace, and however certain that 


he could not be convicted, by any tair prooz, of the crime laid to 
A his 
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his charge, they conſidered it to be their indiſpenſible duty to 
ſtate every legal defence againſt the proſecution ; and particularly 
the obvious defence of preſcription, which aroſe from the ſhowing 
of the libell itſelf, the fact being charged as committed in the evening 
of the 25th December in'the year 1747, no leſs than twenty five 
years and two months prior to his commitment, in order to trial. 
The Court upon this ſuggeſtion thought it improper that he ſhould 
be put to ſay, whether he was guilty or not guilty ; and having 
heard council upon the queſtion. of law, informations were order- 
ed: In obedience to which, this is humbly offered for the pri- 
ſoner. | | | | 

Before entering upon the argument, it may be proper very 
ſhortly to notice in point of fact, that during the long interval 
abovementioned, between the death of John Stuart, and the com- 
inencement of this proſecution, the priſoner has' had his. conſtant 
reſidence in Scotland, and for a great part of that time in the 
county of Aberdeen, not far diſtant from the place where the ſup- 

poſed murder was committed. His father being dead, and his 
mother about to give up family, the priſoner, who dealt in buying 
and ſelling ſheep, cloth, ſtockings, and other articles, naturally 
went in the courſe of his buſineſs to different parts of the coun- 
try, and had frequent occaſion to be at fairs and markets, where 
he met with perſons from the ſame place where the deceaſed 
had lived. A recruiting officer in the neighbourhood, who had 
laid ſchemes for making him enliſt, obliged him for ſome time to 
keep out of the way; but he ſoon after took up his reſidence in Buch- 
an, laying aſide his Highland name, which he was obliged to do by 
law, and which his chief had done before him. And although the 
indictment 1ays, that he was ſuſpected, and that a warrant had 
been taken out againſt him, yet it is not ſaid tliat this warrant was 
ever executed, far leſs that any trial was brought to the effect of 
fugitation; which laſt was indeed unneceſſary, as the priſoner 
never was out of the country, and would chearfully have ſtood 
trial, if any indictment had been ſerved againſt him. | 
The only conſtruction therefore to be put on this conduct of 
the friends of the deceaſed, and of the public proſecutor at the 
time, is, that they were ſatisfied upon further enquiry that he 
was not the guilty perſon, and therefore deſiſted from their inten- 
tion of proſecuting him. And it is a fact which will come out in 
the courſe of the trial, if the preliminary defence ſhall be over- 
ruled, that he has, from that time to this, openly and publicly car- 
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ried on his buſineſs in an . and induſtrious way, in the eye 


of the whole country, and with a character perfectly unexception- 


able. He is now in the 59th of his age, and he can bring undoubt- 
ed proof, that during the whole period already mentioned, he has 


behaved in a decent and proper manner, and in all reſpects as an 


honeſt and good member of ſoci 


The queſtion then before the Court is, whether he can now, at 
the diſtance of 25 years, be brought to trial for the alledged of- 


fence : Or in other words, whether the law of Scotland acknow- 


ledges a preſcription of crimes, and in what time it runs. 

The priſoner is adviſed, in the firſt place, that the law of Scot- 
land does acknowledge a vicennial preſcription. of crimes, derived 
from the civil law, and from the laws of nations. 2d4ly, That this 
is founded in reaſon and expediency, and that it would be highly 
dangerous to the liberties and ſecurity. of the ſubjects of this coun- 
try, were criminal proſecutions to be admitted at whatever di- 
ſtance of time, without limitation. 

Every writer upon the criminal law of Scotland has laid it 
down as a general propoſition, that all crimes are extinguiſhed with 
us. by the preſcription of twenty years ; and, with ſubmiſſion, it 
does not occur to be neceſſary, that there ſhould be a ſpecial ute 
introducing or eſtabliſhing this prefcription. 

Preſcription is not merely the creature of ſtatute, though the par- 
ticular modifications of it, may, and often are the ſubject of poſi- 
tive inſtitution; as the ſame regulations with regard to time and 
other circumſtances, eſpecially in civil matters, will not anſwer in 
different countries, whoſe rights and eſtabliſhed cuſtoms may 
happen to be different. 


But it is believed, that in ſcarce any country where a regular 


ſyſtem of law is known, is the right of proſecuting actions, whether 
in civil or criminal matters, underſtood to be perpetual and with- 
out end. At no time was ever this practiſed as the law of Scot- 
land in civil matters; and it would be extraordinary to ſuppoſe, that 
criminal proſecutions were held to be on a different and more un- 
| limited footing ; when on the contrary it ſcems reaſonable, that a 
man's per/on ſhould have a even greater degree of ſecurity and pro- 
tection than his property, _ 

The extinction of actions and obligations by the laple of time is 


certainly founded in natural Jaw, as it is noticed by all the writers 


on the law of nature and nations; and though it is commonly ſaid, 
that this part of our law is founded upon. ſtatute, the meaning of 


the- 


Tis :1 


the obſervation is no other than this, that we have ſtatutes laying 
down regulations with regard to preſcription, both politive and ne- 
gative in civil matters ; but the oldeſt of theſe ſtatutes, with regard 
to the negative preſcription of obligations, 1469. cap. 28. is plain- 
ly declaratory of the common law, fo far as it cuts off action after 


the party has deſerted his right for a long time. This appears from 


B. 2. tit. 12. 


the next act 1474. cap. 54. and Sir George Mackenzie in his obſer- 
vations explains it in that ſenſe: He ſays, by this act (i. e. the act 
laſt mentioned) it is declared, That the act ordaining perſonal obli- 
gations to preſcrive in fourty years, was to be interpreted ſo as to 
extend to all obligations prior to that act, which ſeems hard; for 
theſe who had theſe obligations were in ona fide not to do dili- 
gence; and therefore ſome time ſhould have been allowed to do 
diligence, as thirteen years were allowed in the act of preſcription 
1617, and therefore it would feem, that the act 29. parl. 5. Ja. III. 
ordaining perſonal obligations to expire in fourty years, rather er what 
"was law before, and that ſuch preſcriptions have been formerly allowed 
here upon the common law or fome od af.” 5 7 6 
Lord Stair begins his title of preſcription with ſaying, Pre- 
ſeription is the common extinction and aboliſhing of all rights, 
and therefore is reſerved here to the laſt place; the name and 
nature whereof we have from the civil lau, wherein preſcription is 
ſometimes largely taken for any exception, but hath been appro- 
« priated to the moſt common exception in all caſes, whereby all 
actions and cauſes are excluded by courſe of time; and fo preſcription 


CC 


had no further effect, than to maintain the poſſeſſor in poſſeſſion 


by exception, but not to recover poſſeſſion being loſt, and could 
not conſtitute the right of property. A great part of the title is 
taken up with explaining the civil law as to preſcription, and he ſays, 
that preſcription being founded on public utility has been received 
by moſt nations, though not the ſame, but different in diverſe na- 
* tions as to the matter, manner, and time of it.“ This is evident- 
ly the caſe: The foundation of it is the ſame every where, though 
particular conſtitutions may be neceſſary as to time and manner, 
&c. adapted to the uſages and circumſtances of different nations. 
In the ſame way, Lord Bankton, vol. 2. p. 165. fays, That the 
© ſtatute is declaratory of the civil law, whereby obligations were cut 
off by the preſcription of forty years, and moſt of them indeed by 
the courſe of thirty; for otherwiſe the ſtatute could not regular- 
ly have been extended to prior bonds, whether a ſuit had been. 
cemnmenced upon them or not, or rather it is declaratory of 


A 


* the canon law, whereby the preſcription of torty years was uni- 


form 


is 1 


7 * as above. And indeed, the civil and canon laws were ge- 
«* nerally-conjoined when our legiſſarure was forming a ſtatute af- 
ter their examplar.? 

We find the doctrine of preſcription laid down and taught upon 
general principles in the moſt antient of our law books. Lord 
Stair treats of it in this way ;. Balfour and Spottiſwood have each of 
them a title upon the ſubject: And therefore the council for the pro- 
ſecutor muſt have been miſtaken, when they obſerved, that the word 
Preſcription was not to be found in any of our antient law books; it 
is believed there are alſo common law preſcriptions i in England. 
In the Roman law, the matter of preſcription in civil rights was 
attended with various diſtinctions which could not well be received 
here. Thus the Uſucapio, or poſitive preſcription, made a diffe- 
rence between res mobiles and immobiles, between things. ſituated in 
Italy and elſewhere, and between acquiring inter abſentes and inter 
praeſentes, The negative was | likewiſe of various kinds: Certain 
rights and actions were called temporary, becauſe they expired in a 
ſhort time; others perpetual, becauſe they. laſted 30 or 40 years, 
L. 3.. Cod. 2 preſcrip. 30 vel 40 ann. We did not think it proper to 
adopt all theſe diſtinctions; and on this account, perhaps, our ſta- 
tutes were made, as to preſeription in civil rights, founded on 
the general principles of the Roman Eo, but varying the mode 
of it. 
With regard to criminal matters, 4 one uniform and clear rule was 
laid down in the Roman law, that all crimes were extinguiſhed in 
twenty years, after which uo criminal proſecution ot any kind could 
be. inſiſted in, this being the longiſſimi temporis pracſcriptio as to crimes ; 
though in ſome few caſes a ſhorter preſcription was introduced. In 
＋. I. 12. Cod. ad legem Corncliam de falſts, it is ſaid, Querela falſi tem- 

* poralibus praeſcriptionibus non excluditur, niſi viginti annorum 
* exceptione ; ſicut cætera quoque fere crimina. And in various 
other texts, the preleription of crimes is taken for granted as a thing 
eſtabliſhed and beyond doubt; particularly in L. 4. Cod. de apoſtatis, 
L. 13+ de diverſis temp. pracſe riprionibus, L. I. 4. F. de jure fiſci, 
L. 3. d: requirendis vel abſentibus damnandis, L. 11. ff. ad ſenatus-con- 
ſultum Turpilianum. 

It was ſaid, that the above texts, particularly the L. 1 2. Cod. ad le- 
gem Corneliam de falſis, were not ſuſſiciently explicite; for that the word 
fere ſeemed to imply that ſome crimes were not aboliſhed bythe 


twenty ycars preſcription. Upon attending however to the words 
of 


of the law, your Lordſhips will ſee clearly, that the word fere al- 
ludes to the caſe of certain crimes which were extinguiſhed ſooner 
than by the twenty years preſeription. Theſe were adultery, pe- 
culation, and ſome others; and fo the matter is very fully explain- 
ed by Martheus, tit. de praeſcriptione temporis, in theſe words: 

* Extinguuntur etiam crimina praeſcriptione temporis; nam, 
* quemadmodum in civilibus cauſis praeſcriptio temporis neceſſaria 
- viſa eſt, ut eſſet litium aliquis finis, nec ſemper incerti cives de 
dominio rerum ſuarum; ita eadem neceſſaria viſa eſt in cauſis 
criminalibus, ut accuſationum aliquis finis eſſet, nec ſemper in- 
certa ſpe atque exſpectatione penderent, quicunque criminis ali- 
cujus inſimulantur. I. Eſt autem longiſſimi temporis praeſcrip- 
tio in cauſis criminalibus XX annorum; qua perimuntur omnia 
crimina, quae nominatim brevioris temporis ſpatio coarctata non 
ſunt. Breviori tempore perimitur adulterium et ſtuprum; nem- 
pe vel quinquennio continuo, vel utili ſemeſtri; J. 5. 28. C. ad 
leg. Jul. de adult. 29. . ſemenſium, et F ſeq. D. cod. I. 1. F accuſatio- 
nem, D. ad S. C. Turpil. peculatus quinquennio, I. 7. D. ad leg. Jul. pecul. 
Accuſatio quae deſcendit ex S. C. Silaniano ſimpliciter, J. in cogni- 
tione, 13 D. de S. C. Silan. Quae autem ſupra ſcriptum XX an- 
norum ſpatium excedant, crimina nulla ſunt. Non parricidium; 
nam quod dicitur in J. ult. D. ad leg. Pomp. de par. ſemper parricidii 
* accuſationem permitti, id explicandum ex D. J. 13. de S. C. Silan. 
ita: Quanquam accuſatio aperti contra S. C. teſtamenti perimitur 
* quinquennio, eorum tamen qui parricidii pena teneri poſſunt 
* ſemper accuſatio permittitur. Semper, id eſt vicennium uſque, 
« quod in criminibus longiſſimum tempus eſſe noſcitur.” His ex- 
planation of the word ſemper, is ſupported by the analogy of civil 
actions, which were called perperual when they laſted 30 years. 
He goes on to ſhow, that the accuſatio ſuppoſiti partus, was like- 
wiſe extinguiſhed by the lapſe of twenty years, notwith- 
ſtanding ſome texts which ſeemed to infer the contrary, and he 
condemns the opinion of thoſe who maintain, that the crimina gra- 
viora did not preicribe. He adds, Illud quoque controverti a a 
© nonnullis video, ſolumne accuſatorem, an et judicem, excludat 
haec praeſcriptio? Sed controvertunt profecto id fine juſta cauſa. 
Quae enim ratio diverſitatis reddi . poteſt, ob quam excludendus 
ſit accuſator, non fit excludendus judex, qui officii ratione in 
reum vult inquirere ? Qua lege id confirmatur? Nulla profecto: 
At cum S. C. docent, omnem quaeſtionem fiicalem, fi non. alia fi 
| prae- 
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« praeſcriptio, XX annorum ſilentio perimi. Eſt autem in cri- 
minalibus, que longiſſima XX annorum præſeriptio: Hinc 
videmus, Ciceronem IV. Verr. inter alia crimina Verri, hoc 
quoque exprobare, quod poſt XX. annum de hereditate Ve- 
neri commiſſa cognoviſſet, cum temporis praeſcriptione jam 


tuti heredes eſſent. Praeſcriptionem enim diſertis verbis ag- 


noſcit eo loco Aſconius.” He further ſays, * Eſt autem hoc 


minum ſciverit, an ignoraverit, crimen admiſſum eſſe; nam, fi 


in praeſcriptione X vel XX annorum, qua res immobiles acqui-- 


runtur, nulla ſcientia vel ignorantia exſpectanda eſt, ut dicitur 


TL. ult. circa fin. C. de præſer. long.\temp. quanto minus in hac vicena- 


o 
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* loco non prætereundum, nihil intereſſe, utrum queſitor - cri- 
Ss 
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o 
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ria praeſcriptione ſcientia quæſitoris deſideranda eſt, cum ea in cri- 
Cc 


minibus longiſſimi temporis ſit; in longiſſimi autem temporis præ- 
* {criptionibus certum eſt ſcientiam adverſary minime defiderari.” 

Voet lays down the ſame doctrine in tit. de diverſts rem. praeſcr. 
F. 6. where he ſays, © Vicennium in accuſationibus criminum et 
* criminalibus fiſci quaeſt ionibus, in quibus minora tempora ſerva- 
ri, ſpecialiter conſtitutum non eſt.“ And in the next ſection, 


he lays it down to be the 2ſu¹t hodieryncs, and he ſays the fame thing 


in lib. 48. tit. 16. §. 5 | 3:95 
Pereſius, ad Corlicem lib. ꝙ. et 2. J. 18. ſays, © Effectus propoſitae ac- 
cuſationis eſt, quod non currat aliqua praeſcriptio. Dico propo- 


ſitae, nam proponendae uti et pleriſque criminibus poſt annos 20. 


« praeſcribitur, quod accipe - de eriminibus tranſeuntibus et mo- 
* mentaneis, quae ſemel perpetrantur ; namquae ſunt ſucceſſua et 
rmanentia, uti matrimonium contra canones initum, haereſis, 


— « « 


tum delictum, non poteſt eſſe locus praeſcriptioni, quae demum 
inchoatur a tempore ceſſantis delicti. Dixi pleriſque, non quod 
ſint crimina, quorum accuſatio perpetuo duret, ſed quod ſint 
quibus minori ſpatio praeſeribitur, de quibus ſuis locis dicetur. 
Praeterea, quod lapſu temporis tollatur, aboleaturque delictum, 
non inde ſequitur, quod tempus faciat deſinere eſſe delictum, 
cum illud oneret animam delinquentis, quo diutius eam detinet 
delicto obligatam: Sed quod qui tanto tempore a crimine abſti- 
nuit. videatur pot ius impullu, et naturae infirmitate, ignorantiave, 
quae delictum minuunt, peceaſſe, quam dolo et peccandi 
conſuetudine. Ex ſequentibus enim, in iis praeſertim quae ad 
mores attinent, praecedentia mirum in modum declarantur; at- 
que haec eſt ratio cur uti actioni civili, ita et criminis accuſation} 

| _ © praeſcribatup 
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apoſtaſia, et ſimilia, in quibus quis perſiſtit, cum ponat continua- 


praeſcribatur, tollaturque decurſu temporis, quia odioſa. And he 
quotes ſeveral other authorities in ſupport of. his opinion. 
Cujacius, Vol. 4. Col. 1 338. ſays, © Regulariter crimina finirentur 
© yicennio continuo, ut.crimen homicidii, crimen falſi, et alia innu- 
mera, quae niſi inſtituantur intra viginti annos, reus erit ſecurus.“ 
The fame author, in Obſervar. lib. 4. cap. 14. ſays, Crimina fere 
omnia 20 annorum praeſcriptione tolli Imperatores aiunt, i 
L. querela, C. ad. leg. Corn. de falſ. et Conſtantinus probat his 
L verbis, Lib. I. Epit. or r WYKANPEATING HUXOTEETIO og IOTH Le Idcirco aunt 
* fere quoniam quaedam ſunt crimina quae quinquennii praeſcrip- 
« tione tolluntur, ut puta quae deſcendunt ex lege Julia de adulte- 
© riis.* He then goes on to refute. the opinion of thoſe. who 
think, that parricide and the crimen ſuppoſiti parrus laſt beyond twenty 
years, and he adds, Licet quaedam fint crimina quae minori 
tempore finiantur, nulla tamen, quam vis gravia et Reip. perni- 
cioſa, ultra vicennium porrigi certa auctoritate confirmari poteſt. 
The ſame doctrine is taught in very clear and expreſs terms by 
Julius Clarus, Sententiarum lib. 5. 9. fin. quae ſt, 51.-—Farinacius, 
lib. 1. tit. 1. quaeſt. 1. No. 68.—Caballus, Caſus Stus, p. 6.—-Hei- 
neceius, Pand. lib. 44. tit. 3. o, -And a great many other au- 
thorities are quoted by them. WT 3 
Carpzovius has been referred to on the other ſide, as giving a 
contrary. opinion, Parſ. 3. quaaſt. 141. But this is a miſtake: He 
does not properly give a different opinion; for in 5. 6. e ſequent. 
he lays down the ſame general doctrine with regard to the vicen- 
nial preſcription of crimes, both in the civil law, and in foro Saxo- 
nico, which he ſays, without any ſtatute, muſt be underſtood to fol- 
low the common law, (i. e. the civil law) in this particular; but in 
F. 52. he adds, © Tertio Limit. In criminibus exceptis et enormibus, 
« veluti haereſeos, apoſtaſias, paricidii, aſſaſinii, falſae monetae, et 
partus ſuppoſiti, quae crimina enormia vicennali praeſcriptione 
« neutiquam tolluntur, ſed in perpetuum durant.“ Some of: theſe 
exceptions have a foundation in the civil law, though they are 
diſputed by Cujacius and other authors as above; but it is plain, 
that Carpzovius goes too far, when he brings in afſaſſinium, and 
other crimina enormia in general, as falling under the exception; for 
he gives no authority from the civil law as to theſe, and he is con- 
demned by all the other writers, as indeed his general exception of 
crimi ua enormia is without the leaſt. foundation in any part of the 
civil law. | 
At 
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At any rate the crimen Halte here mentioned by him, was a 
different crime from that of common murder. It was a ſpecies of it 
highly aggravated, and more feverely puniſhable, being committed 
by thoſe who made a trade of murdering people for hire, and were 
known by the name of aſſaſſins. © Carpzovius has a ſeparate title 
upon this crimen aſſaſſinii, par. 1. quacſt. 19. He claſſes it next to 
parricide ; and being of opinion, that the crimen parricidii did not 
preſcribe, he thought the ſame ought to obtain with reſpect to aa 
ſinium, in quo poena homicidii aeque aggravatur, quando nempe 
quis occidit alum ad inſtantiam alterius, corruptus pretio vel 1 
© pecunia, quo caſu dicitur committi crimen aſſaſſinii.“ He adds, 1 
| in 67. Et quamvis aſſaſſinium ſpecies homicidii dicatur, longe [| 
tamen gravius eſt ſimplici -homicidio, idque propter pecuniam | 
intervenientem, quae regulariter facit delictum atrocius, et poe- f 
© nam auget.“ e 2s IE | . 
It will therefore appear to your Lordſhips, that there is in reality 
no difference among the writers on the civil law with regard to this 3 
matter. All of them admit the vicennial preſcription of crimes; 
and none of them pretend to ſay, that the crime of ſimple murder, ; 
does not fall clearly within the rule. Theſe lawyers do allo uni- | | 
formly agree, that fuch is the eſtabliſhed law and practice of the i 
articular countries where they wrote; ſo that there can be no doubt US 
of its being the law of France, Germany,' and other countries. 
Indeed, the law of France appears to be quite explicit on this 
head, not only by the authorities of theſe lawyers, but by judge- 
ments of their courts ; particularly of the parlie ment of Paris, decid- 
ing the very queſtion now before your Lordſhips. Thus, in a caſe 
decided 6th July 1703, in Vol. V. of the Journal des Audiences, 
it was found by the parliament-of Paris, that the vicennial preſcrip- 
tion took place, and was not interrupted by a ſentence par contumace, 
unleſs the fame had been executed by hanging the party in effigy. 
The reaſons given are, 1h, Parce que celui qui pendant un ſi 
long intervall, a porte fon crime et Pinquietude d'etre pourſuivi, 

: < eſt repute aſſeʒ puni. 240, Parce que pendant ce tems les preu- 
ves qu'il pouvoit avoir de ſon innocence, peuvent avoir deperi; 
gqu'au contraire un accuſateur pourroit ſe ſervir de ce tems pour 
pratiquer des preuves, et on preſume toujours pour l'innocence; 
on regarde comme favorable tout ce qui va a la decharge. Two 
other caſes of the ſame kind are to be found in the ſame 
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volume of the Journal des Audiences, gth July 1706, and 26th 
„ 5 3 | 5 
Another caſe will be obſerved in the celebrated pleadings of 
Monſieur le Maitre, who begins his addreſs to the court by ſaying, 
that his client, the Sieur de Neuilly, with fhame confeſſed that he 
Plaidoye 28. had been guilty of the crime of murdering his brother; but 
Pr 5 Ce qu'il vous demande aujourd'huy, Meflieurs, eſt que vous ayez 
r pitie de fon infortune, et que vous ſuiviez a Pegard de luy la 
* loy publique et generale de la preſcription de vingt ans, que 
vous gardiez inviolablement dans les crimes les plus odicux, dans 
les aſſaſſinats les plus qualitiez et les plus horribles, dans les parri- 
© cides les plus execrables. II s' appuye ſur la loi Romaine, qui a 
5 etabli cette maxime en termes formels. II's? appuye ſur vos ar- 
© reſts, qui Pont approuvee et confirmee. Il s' appuye fur les rai- 
* ſons fondamentales de cette celebre juris-prudence. Et c' eſt ce 
que j'ai a vous repreſenter maintenant, puiſque les defendeurs 
ont enterpris d'en conteſter la juſtice, et d'en combattre 
l'autorite.“ e „ 
Another caſe equally remarkable occurs in Monſuer Deniſart's 
collection, voce, Crime, where it was found, that though the twentieth 
year was only begun, the preſcription took place, and the pannel, 
though accuſed of murder, was acquitted. From theſe caſes too, 
and the arguments uſed in them, it appears, that the law of France 
in this particular is founded upon no ſpecial conſtitution, but upon 
the Roman Law, and upon the principles of common law and 
reaſon. | | | 
With ns, there can be no doubt that the Roman Law is much 
regarded, and is conſidered as one of the fountains of our juriſpru- 
dence, and in reality a part of it in many branches of the law where 
Inſt. B. 1. our own ſtatutes and cuſtoms are ſilent. Sir George M“ Kenzie 
tit. 1-9-7 ſays, That the civil law has great influence in Scotland, except 
* where our own exprels laws or cuſtoms have receded from it. 
And by the common law in our acts of Parliament, is meant the 
Inſt. B. 1. * civil law of the Romans.“ And Mr Erſkine obſerves, * That the 
tit. 1. f. 41. powers exerciſed both by our ſovereigns and judges, have been 
juſtified by parliament on this ſingle ground, that they were con- 
« formable to the Roman Law. Thus the revocations by our 
Kings of deeds granted during their nonage, are expreſſely 
founded on the right competent to minors by the Roman law, 
© T7493. c. 5t. 1540. c. 70; 1587. c. 31. ver. 9. Uhus allo, 
the trying of treaſon, after the death of the traitor, was approved 
4 by 
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I 41. 


by parliament, on account of its conformity to the common law,. 
though there was no ſpecial proviſion of the realm made there - 
upon, 1549. c. 69. 2dly,' A ſpecial ſtatute was judged neceſſary 
« ſoon after the reformation, for abrogating ſuch of the laws, either 
civil or canon, as were repuguant to the proteſtant doctrine, 
1567. c. 31; and the abrogation of a law is generally underſtood 
to import, that the law abrogated had formerly been in force. 
Theſe obſervations proye at leaſt, that great weight is to be laid 
© on the Roman Law in all caſes not fixed by ſtatute or cuſtom, 
and in which the genius of our law will ſutfer us to apply it.“ 
And Lord Stair, though he does not admit that the civil law is B. 1. tit. 8. 
binding for its authority here, yet ſays, it is followed as à rule for? 1%: 
its equity. oY 

As to criminal matters, Sir George M Kenzie lays it down very 
clearly, that the civil law is followed with us as our common law, 
where we have no expreſs ſtatute or cuſtom. In queſtions con- 
cerning civil rights, we have a mixture of the feudal and canon 
laws along with the civil law ; but in criminal queſtions, the great 
rule of determination ſeems to be the civil law, where our own 
ſtatutes and cuſtoms are deficient. He ſays, We follow the Criminals 
civil law in judging crimes, as is clear by ſeveral acts of parlia- tit. 1 v 3+ 
ment, wherein the civil is called the common law. And Robert 
© Leſlie's: heirs are, by the 69. act, Parl. 6. James V. ordained to 
be forfaulted for the crime of treaſon committed by the father, 
according to the civil law. And forfaulture in abſence was al- 
lowed by the Lords of Seſſion, in anno 1669, becauſe that was con- 
form to the civil law; and falſhood is ordained to be puniſhed 
according to the civil and canon law, act 22. parl. 5. Queen Mary. 
And that the civil law is our rule where our own ſtatutes and 
cuſtoms are ſilent or deficient, is clear from our own lawyers, 
as Steve Arif. al lib, 1. R. M. cap. 7. verſ. 2. And from Craig, 
lib. 1. drig. 2. as allo from our own hiſtorians, Leſly, lib. 1. cap. 
leg. Scotor. Boet. lib. 5. hiſt. Camer. de Scot. Doctr. lib. 2. cap. 4. 
And the ſame is recorded of us by the hiſtorians and lawyers of 
other nations, as Forcat. lib. 1. Hiſt. Angl. Petr. Diamitis Geograph. 
Europ. Tit. d' Eſcuſſe, and Duck de auth. jur. civ. lib. 2. cap. to. And 
though the Romans had ſome cuſtoms or forms peculiar to the 
genius of their own nation, yet their laws in criminal cales are of 
* univerſal ule ; for crimes, are the {ame almoſt every where, as 
« Boct. well oblerves, Leges Romanas a Fuſtiniano collectas tanta ratione 
« et ſermonis venujtate ſe, ut nulla ſit ratio tam fera, vel ab humauitate 
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e abhorens, que eas non fuerit amirata. And King James V. was fo 
fond of the civil law, as Boet. obſerves, lib. 17. that he made an 
act, ordaining, that no man ſhould ſucceed to a great eſtate in 
Scotland, who did not underſtand the civil law ; and erected two 
profeſſions of it, one at St. Andrews, and another at Aberdeen. 
And when King James I. did, by 48. act of his third parliament, 
ordain, that his ſubjects ſhould be governed by no foreign laws, 
he deſigned not to debar the reſpect due to the Roman Laws, but 
to obviate the vain pretences of the Pope, whole canons and 
councils were obtruded upon the people as laws by the church- 
men of theſe times. | Elk 
The article of preſcription of crimes is one of thoſe which we 
have taken from the civil law, following the examples of other na- 
tions which have done the ſame. Sir George M* Kenzie has an ex- 
preſs title upon the ſubject, where he declares his opinion very clear- 
ty: He indeed fays, that it has been doubted by ſome, and he ſtates 
the arguments on that ſide of the queſtion ; but he anſwers theſe 
arguments very fully as follows: It may be anſwered to the firſt, 
© that our criminal law being much more founded upon the civil 
© Jaw than any other part of our law is, there needed no particu- 
lar ſtatute in this caſe with us, eſpecially ſeeing this preſcription 
© of twenty years in crimes, has in effect become the law of nations; 
and ſeveral other nations who have many ſtatutes in other caſes, 
have yet allowed of this preſcription without any particular ſtatute, 
There ſeems to, be greater reaſon, that an act ſhould have been 
neceſſary for preſcription in civilibus than in crimes, becauſe in 
civil caſes, the Roman Law was very various, and quoad the parti- 
cular period of time was altered by all nations, according to 
the particular ſtate of their affairs; but in criminals, their pre- 
ſcription was exactly obſerved by all nations, and was very rea- 
ſonable, and there being expreſsly jus quacſitum in civilibus to every 
private perſon, it was neceſſary that ſhould have been taken 
away by an expreſs ſtatute; but it is not ſo in crimes, where in 
effect, at firſt there was no expreſs jus quæſitum either to the King 
or any private party, but only a poteſtas acquirendi, for the Jus guacſi- 
tum is only by the ſentence; for before ſentence the fiſk could 
not diſpone upon, and ſo had no right to the malefactor's goods; 
and this anſwers likewiſe the ſecond reaſon. To the 2d, 3d, 4th, 
and 5th, it is anſwered, that doubtleſs the wiſe Romans, and other 
nations, could not but have theſe inconveniencies under conſide- 
ration when they introduced the foreſaid preſcription in crimes. 
| | And 


* 


e 


%«ͤͤ . . ͥ , a WF a KC 4 AB 42 


U 13 ] 


And to the third, it is particularly anſwered, that if private parties 
will not purſue their revenge, they juſtly loſe the capacity by 
- their negligence. And his Majeſty having ſo many [worn officers | 
in every corner of the land, it is not preſumable that any incon- 
veniency will ariſe through want of information; but if there do, 
it is much more reaſonable, that theſe negligent judges ſhould be 
puniſhed, eſpecially ſeeing there are expreſs laws appointing 
negligent officers in ſuch caſes to be puniſhed, To the 4th, it 
is anſwered, that negative arguments brought from the not being 
of a-law or a cuſtom, are not concluding ; for as in many other 
caſes, ſo this might have been argued as ſtrongly as. here againſt 
his Majeſty's Advocate, when he of old craved that the heirs of 
traitors might be forfeited for their predeceſſor's guilt, and when 
he of late craved that probation might be led againſt traitors in 
abſence ; in either of which caſes, there was neither act nor prac- 
tice, nor could any thing have been alledged, but the authority of the 
civil law, and the conſent of other nations. To the 5th, the 
erime being taking away by fo. long a time, it were unjuſt to take 
away a man's lite upon the former preſcriptions, and the fear of 
puniſhment is a ſufficient puniſhment for all the malice ariſing 
from that preſcription : Neither, is it preſumed, but that if a 
malefactor continue to be ill, he will be purſued within twenty 
years; and if he did, for twenty years, live ſo ſoberly and diſ- 
creetly, as that the law thought not fit to take notice of his former 
crime, there is little hazard of any future malice.? 

Mr Forbes, in his title concerning the extinction of crimes, ſays, Inſt. vol, 2.. 
Preſcription in matters criminal is no leſs, if not more neceſlary P. 21. 
than in civil caſes, that people may not lye under a pepetual un- 
certainty as to their lives and poſſeſſions. All crimes with us 

as by the civil law). preſcribe 1 in twenty years, except ſuch as are 
declared to be extinct in a ſhorter time. 

Mr Erſkine in his late book teaches the ſame doctrine ; o. 6 4 B. 4. tit. 4. 
are allo extinguiſhed by preſcription, which operates by the bare ? 09. 
running of time, without any act, either of the ſovereign par- 
doning, or of the private ſutferer forgiving.” He ſays, chat this 
is cenſured by lome writers, for the.realons mentioned by him; 
but he adds, Nevertheleſs the preſcription of crimes ſeems to be 
«© eſtabliſhed upon a ſolid foundation; for not only is the deter- 
ring of others from tollowing wicked courtes, which is one of 
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of the crime is inflſicted ſo long after ' its commiſſion, that there 
hardly remains the leaſt memory of it; but, 240), by delaying the 
trial for many years together, the pannel may be quite deprived 
of the benefit of exculpation, by the intermediate death of wit- 
neſſes who might have proved his innocence. Upon theſe 
grounds, crimes prefcribe, both by the Roman law, and by the 
uſage of Scotland, in twenty years.” | 4 
He further takes notice, that in particular crimes, this vicen- 
nial preſcription is reduced and limited by our ſtatutes to 
a ſnorter period. No perſon can be proſecuted upon the act for 
wrongous impriſonment after three years, 1701. c. 6. nor upon 
the riot act after one year, To Geo. I. c. 5. 4 8. That parti- 
cular ſpecies of treaſon, that is inferred from making inſtruments 
of coinage, is limited to fix months, by 7mo Ann. c. 25. § 3. 
And ſeveral other inſtances of the ſame kind are mentioned. All 
actions too upon penal ſtatutes undergo a ſhort preſcription, by 
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the ſtatute 31. of Eliz. now extended to Scotland by the Union. 


It is a remarkable eircumſtance, that wherever an expreſs ſtatu- 
tary limitation has been introduced as to particular crimes, or penal 
actions, it has always been for a period leſs than twenty years, as 
appears from the above and other examples; nor will an inſtance to 
the contrary be found. This ſhows, that the vicennial preſcrip- 


tion has all along been underſtood among us to be the Jongrſſimi re 


ports prefcriptio in criminal matters. bs __ 
It is likewiſe very properly obſerved by Mr Erſkine, - That 
certain crimes are, without che aid of any ſtatute, extinguiſhed 
© by a ſhorter preſcription than twenty: years. By our old law of 
« the Majeſty, I. 4. c. 10. the party hurt or ſuffering by the 
* crimes of rape, robbery, or-haime-ſucken;, was not heard after a 
«© ſilence of twenty-four hours; from a preſumption that no perſon 
could be ſo grievouſly injured, without immediately complaining ; 
and it is probable, that a proſecution upon thoſe crimes, if de- 
layed for any conſiderable time, would be caſt even at this day, 
or at leaſt the puniſhment reſtricted. It would ſeem, that petty 
«© riots, and other ſlighter delinquencies, ought alſo to ſuffer a ſhort. 
« preſcription, without either any expreſs forgiveneis from the na- 
© ture of the offence, and the filence of the party. This is a fur- 
ther proof, that we have preſcriptions at common law without the 
aid of ſtatute. | d | 
EL In 


In ſhort, we have the concurring. opinions of all the writers 
on the criminal law of Scotland agreeing in this, that the proſecu- 
tion of crimes ought not to be perpetual, and that the vicennial 
preſcription of the civil law is, the rule with us. | | 

Neither does it appear, that there is any practice or precedent, 
which in the leaſt degree contradicts this rule. Some inſtances 
were mentioned on the other ſide; but when inquired into, they 
will be found to be of no conſequence. The caſe of Iſobel Voung 
in 1629 was a caſe of witchcraft aud ſorcery, which appears to have 
been conſidered as of the ſame kind with apoſtacy or hæreſy in the 
civil law, being a crimen continuum, not conſiſting in a ſingle act, or 
in ſeparate and independent acts, but in a conſtant and habitual 
train of guilt, continued downwards to the very time of the trial. 
In ſuch caſes, it has been held by ſome of the civilians, that pre- 
ſcription cannot operate. And accordingly, we do. not ſee in the 
caſe of Iſobel Young that any ſuch defence was pleaded. for her, as 
indeed it was in vain ;. becauſe if ſhe was a witch, ſhe was juſt as 
much ſo the day before ſhe was tried, as at the diſtance of twenty 
or forty years preceeding. The libel charges her with having been 


twenty-eight years a notorious witch and conſultor with the Devil, 
whoſe mark ſhe had received under her left pap, and that ſhe re- 


nounced the baptiſm. This poor woman fell a ſacrifice to the ig- 
norance and prejudice of the times, for the crime of being a witch, 


not for the crime of having commuted witchcraft rwenty-eight 


years before. 


Julius Clarus puts the caſe of a delictum reiterabile, and aſks the Quaeſt. 52 
queſtion, Whether the preſcription. is to run 4. die primi delicti com- 3. 
miſſi, an autem ab ultimo delicto. His anſwer is, Quod eſt. com putandum 97. 


a die ultimi delicti. The ſame author ſays, that acts which are pre- 
ſcribed may ſtill be brought in to aggravate other acts which are 
not preſcribed. .** Unum tamen ſeias in hoc propoſito, quod ex 
«© maleficiis de quibus obſtante curſu temporis non poteſt cog- 
«© noſ{ci, poteſt index alia maleficia, de quibus cognoſcere poteſt ag- 
„ gravare, et in majori pena punire.” And he quotes various 
authorities in ſupport of this opinion; and therefore, though in- 
ſtances ſhould be found of pannels being charged with a continua- 
tion of criminal acts, tome of them going backwards beyond twen- 
ty years, this would in no ſhape; influence the preſent queſtion, 
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preſcription or not. No 
him. 5 


[203.3 
where a proſecution is brought upon one ſingle criminal act, at the 
diſtance of twenty-five years from the alledged commiſſion of it. 


The next caſe of Alexander Drummond, in 1629, was preciſely 
of the ſame nature, being a trial of ſorcery. The pannel was con- 


demned. upon his own confeſſion, and appears to have had no 
John Brugh, in 1644, was in the ſame circumſtances. The ver- 
dict bears, That the jury was ripely and at length adviſed with 
the hail depoſitions and confeſſions produced for verification of the 
cc dittay.” bs x Cat gs 5 5 ul : ö EP n 
The ſame is to be ſaid of Agnes Finny in 1644. The ſpecial 
acts libelled againſt her came down till within nine weeks of the 


indictment, and fhe was in general accuſed of being habite and re- 


pute a witch. Js. ge 
James Wilſon, in 1649, appears to have been accuſed of different 
crimes of inceſt and adultery. ' His trial was during the Uſurpation ; 
and the charge is ſo ſhort and indiſtinct, that neither the time nor 
place of the adultery are mentioned; and his own confeſſion 
appears to have been the only evidence againſt him. He had no 
council, nor does it appear, whether there was room for the plea of 
defence of any kind is ſtated for 


Major Wier and his ſiſter, in 1670, were indicted, not for one 


crime, bur for a habitual train, of inceſt, adultery, ſorcery, Oc. 


for a long courſe of years. Among other articles, the Major is 
charged with the pretenſions of extraordinary ſanctity.“ The 
ſiſter confeſſed, and Major Wier faid, he though: himfelf guilty * up- 
on which they were both condemned. No defence was offered 
for them, and as the crimes with which they were charged were 
ſaid to have been continued down to within a ſhort time of the 
trial, there was not properly any room for the defence of pre- 


ſeription. 


In the caſe of William Bruce, April 1670, a variety of reiterated 


crimes were charged down to the 1668, within two years of the 
trial, and no defence of preſcription, appears o have been made; 
ſo that this caſe does not differ from thoie which have been men- 
tioned. In the note of this caſe given in upon the part of his 
"Majeſty's Advoeate, it is ſaid; that the crimes charged againſt him 


came only down to 1661, within nine years of the trial : But this 
is a miſtake ; for the record thows, that they were continued down: 


to 1668. Fe 2 | 
The 


129 1 

The laſt caſe, viz. that of Iſobel Elliot and others in 1678, was 
another caſe of witchcraft ; and as the libel - bears, that the only 
entered to the Devil's ſervice in the 1650 or 165, ſo the vicennial 
preſcription was not run at the time of the trial, even if the crime 
had been conſidered as of that nature in which preſcription could 
take place. 

Theſe are the whole inſtances mentioned on the part of the pro- 
ſecutor ; and it is ſubmitted, how inſufficient they are to eſtabliſh 
the propofition maintained by him. Not one inſtance has. been 

inted out, of an individual * * conſiſting of a ſingle act, ſuch 
as murder, being tried at the diſtanee of twenty years from the 
time of its commiſſion, and the trial ſuſtained ; far leſs does any 


caſe appear, in which the plea of preſcription. was ſtated and. 


over-ruled. 

Neither ought it tohave been any effect upon the argument, that 
the priſoner's council have not on the other hand been informed 
of any caſes, in which a judgment of the Court was given, ſuſtain- 
ing the defence of preſcription.. It is not an eaſy matter to in- 


veſtigate into all the juſticiary records, nor has there been time or 


opportunity ſo to do; and beſides, it is a material circumſtance in 

favour of the priſoner's argument, that ſo few trials have been 
| brought at the diſtance of twenty years. The plain inference to 

be drawn from this is, that the-public proſecutor has been ſenſible 
that it was unneceſſary and improper to attempt any ſuch proſe- 
cution, as the law ſtood againſt 1 it. And indeed there is one in- 
ſtance which ſeems to ſhow in what light this was underſtood. It 


is the caſe of M Leod of Aſſint, who was tried in February 1674. 


upon an indictment containing, 1ſt, The betraying the Marquis of 
Montroſe in Augult 1649, for 400 bolls of meal. 24/y, Oppoſing 
Lord Seaforth in 1654: And, 3dly, ſeveral other treaſonable acts of 


a later date. Before any debate on the relevancy, his Majeſty's 


Advocate declared, He did not inſiſt upon the two firſt crimes libel- 
led, but only as aggravations.* The firſt of them was twenty-five 
years old, the other about twenty; and it would ſeem his Majeſty's 
Advocate did not chuſe to inſiſt in them, though more important than 
the others; becauſe being ſeparate and independent crimes, and 
beyond the twenty years, the defence of preicription might have 
taken place againſt them. The record ſays that he was made clcan 
by the aſlize.” 


As to the authority of Lord Fountainhall 3 in his de-ifions, it is 


plain, that his Lordſhip was not there writing ex propoſito upon 
| | E. the. 
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the ſubject, nor did the caſe before him lead to any accurate ex- 
amination of it. He only makes a very overly and ſhort obſerva- 
tion, that we have not what he calls the vicennial preſumption, 
meaning perhaps that we have no ſtatute to that purpoſe, and the 
caſe mentioned by him, was that of a murder committed only 
eighteen years before, ſo that there was no room for it; but he adds, 
that the length of time ſince it was perpetrated may ſerve to ex- 
© piate and obliterate the crime in ſome meaſure.* And accordingly 
he ſays, the remiſſion was obtained, though violently oppoſed by the 
deceaſed's friends. Any looſe inaccurate expreſſion of this kind 
thrown out by Fountainhall, ean never outweigh the concurring 
authorities of all our lawyers who write ex prefeſſo upon the ſubject, 
and the. ſtrong evidence ariſing from the above caſe of Aſſint. 

The law of England was reſorted to by the proſecutor, as net 
acknowledging the vicennial preſcription of crimes. The pri- 
ſoner's council does not pretend to any knowledge of that law; 
but he obſerves, that one of the modes of trying murder and ſome 
other crimes is, by what is called an appeal of felony at the inſtance 
of the private party ; and from Mr Blackſtone it appears, that 
this mode of proſecution is ſubject to a very ſhort preſcription ; 
By the ſtatute of Glouceſter: 6. Edw. I. cap. 9. all appeals of 
death muſt. be ſued within; a, year and a day after the completion 
of the villainy by the death of the party; which ſeems to be only 
© declaratory of the Old common law; for in the Gothic conſti- 
tutions, we find the ſame; Preſcriptio annalis, que currit adver ſus ac- 
« torem, fi de homicida ei non conſtat intra annum a cede facta, nec quenquam 
interea arguat et accuſet. 13 | 

The only other form of trying ſuch crimes is, by preſentment or 
indictment, upon the previous finding of a grand jury upon 
oath; and for the moſt part in the caſe of murder, there is 
another previous finding by the Coroner's Inqueſt, immediately 
after the commiſſion of the fact. Theſe are ſo many guards againſt 
vexatious or unfair proſecution, that it was not perhaps thought 
neceſſary in England to have any expreis limitation of criminal 
ſuits, inſtituted in that manner; tho? at the ſame time Wood, in his 
Inſtirutes, b, 4. chap. 4. ſays, It is to be withed, that in criminal 
* caſes at the ſuit of the King there was a limitation of time for 
« proſecution, eſpecially, in; cales of lite and death.” 
In Scotland, the caſe is ſomewhat different. The right of pro- 


fecution is entirely. committed to an officer of the Crown; and 


whatever reſpect. may be que to the well known merit of the per- 


fon who preſently enjoys that, high truit, yet it may be ſaid with- 
7 FR | out 
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out offence, that an unlimited power of proſecution in any officer 
of the Crown is not the inoſt favorable plan of criminal proce- 
dure, to the liberties and ſaſety of the ſubjects of this country. 
If the Engliſh lawyers wiſh for a limitation of criminal ſuits at the 
inſtance of the King, though their forms of trial are more adap- 
ted to the conſtitution of a free government than ours, we cer- 
tainly ought not to be deſirous of giving up that preſcription, which 
all our lawyers have taught us to conſider as an eſtabliſhed part 
of our law in criminal matters. © 8 
The great end and object of puniſhment in a civilized ſtate, is, 
to preſerve the peace and order of the community, and to prevent 
as far as poſſible the commiſſion of future offences of the ſame kind. 
In the more early and rude periods of ſociety, the governing prin- 
ciple is, that of private revenge, and the party injured is the aven- 
ger of his own wrong. To this we may afcribe thoſe deadly feuds 
which generally take place in the infancy 'of government, and 
from the ſame origin the cuſtom" arole among the Longobards, 
_ other nations, of extinguiſhing crimes by pecuniary compo- 
. * Bug 
By degrees the right of revenge has in all modern nations, where 
any regular ſyſtem of law is known, been furrendered by individuals, 
and veſted in the public magiſtrate; upon this ground, that the 
commiſſion of crimes is a violation of the public peace, and an in- 
jury done to the whole community. The right of puniſhment 
is then transferred to diſintereſted judges, and even the power of 
proſecution is regulated and kept within bounds by the public law. 
The object therefore of criminal proſecution being no longer the 
gratification of private reſentment, but the prevention ot tuture 
crimes, this is ſufficiently accompliſhed; by proceeding in ſuch a 
manner as to induce the delinquent himſelf, and the reſt of man- 
kind, not to be guilty of ſuch offences in time coming, or perhaps 
to put it out of the power of the delinquent to be guilty of them, i 
he appears to be incorrigible. X 
The civil law ſays, that the end of puniſhment is, © Ut vel me- 
© liores reddantur homines, vel horum exemplo alii in officio con- 
tineantur.“ This is very properly exprefled by Mr Blackſtone. 
As to the end or final cauſe of human puniſhments. I his is not 
* by way of aronement or expiation ior the crime committed; 
for that muſt be left to the juſt determination of the Supreme Be- 
ing; but as a precaution againſt future onences of the ſame kind. 
£ This is effected three ways: Either by the amendment of the offen- 
der himſelf; for which purpoſe all corporal puniſhments, fines, 
and temporary exile or impriſonment, are inflicted : Or by deter- 
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ring others by the dread of his example from offending in the like 
way, ut pena (as Tully expreſſes it) ad Faucos, metus ad omnes perve- 


nat; which gives riſe te all ignominious puniſhments, and to 


ſuch executions of juſtice: as are open and public: Or laſtly, by 


depriving the party injuring of the power to do future miſchief; 


which is effected, by either putting him to death, or condemning 
him to perpetual confinement, flavery, or exile. The fame one 
end of preventing future crimes is:endeavoured to. be anſwered by 
each of theſe three ſpecies of puniſhments. The public: gains e- 
qual ſecurity,, whether the offender himſelf be amended by 


- wholeſome: correction; or whether he be diſabled from doing 
- any: farther harm; and if the penalty fails of both theſe effects, as 
it may do, ſtill the terror of his example remains as a warning to 
other citizens. The method however of inflicting puniſhment 


however ought always to be proportioned to the particular pur- 
pole it is meant to ſerve, and by no means to exceed it ; therefore 
the pains of death, and perpetual diſability by exile, ſlavery, ' or 
impriſonment, ought never to be inflicted, but when the offender 


appears incorrigible.“ 


The ſame ſentiment is expreſſed by a late author on penal law, 


who ſays, The prevention of erimes ſhould be the great object of 
© the lawgiver ; whoſe duty it is to have a ſevere eye upon the 
- offence, but a merciful inclination towards the offender. It 
is from an abuſe of language that we apply the word 


puniſhment to human inſtitutions. Vengeance belongeth not to 
man. Criminals, ſaid Plato, are punithed; not becauſe they have 
offended ; for what is done can never be undone ; but that, tor the 
future, the criminals themſelves, and ſuch as ſce their puniſhment, 
may take warning, and learn to ſhun the allurements of vice. It 
is the end then of penal laws, to deter, not to puniſh.” 

The fame account of it is given by our own lawyer Sir George 


M*Kenzie ; who ſays, Puniſhments are inflicted, not only to fatis- 


fy either the public revenge oi the law, or the private revenge of 


the party, but rather to deter others for the future.“ And indeed, 


this is the concluſion of every criminal indictment: * You ought to 


be puniſhed with the pains ot law, to deter others from commit- 
ting the like crimes in time coming.“ 
But this great object of criminal. juriſdiction will by no means 


be anſwered, by bringing trials at a great diſtance of time, aſter the 


commiſſion of the offence has been loſt in oblivion, and after the 


ſuppoſed criminal has lived for many years a decent, inoffenſive, and 


virtuous lite, and has become a good and worthy member of ſocie- 


oy, 


# 
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ty, if ever he was e The bringing a man in thoſe circum- 
ſtances to trial and puniſhment, has no good effect. It excites re- 
gret in the minds of the beholders, and is apt to raiſe diſguſt and 
ayerſion to the execution of juſtice. | 
It has been ſaid, that nothing cbntributes more to the diſcourage- 
ment of heinous crimes, ſuch as murder, than an impreſſion upon 
the minds of the people, that no length of time will expiate the of- 
fence, or prevent the guilty perſon-from being brought to juſtice ; 


and that even the divine law ordains, © Thatwhoſoever ſheddeth man's 


blood, by man ſhall his blood be ſhed.” 


As to the divine precept, it means no more than that the puniſſi- 
ment of murder is capital, a propoſition which never was denied; but 
it ſays nothing one way or other with regard to the limitation of cri- 


minal proſecutions: And though the dread of puniſhment is, no 
doubt, one great cauſe of preventing crimes, the queſtion is, Whe- 
ther it is not ſufficient for the parpoſe, that the operation of this 


dread not only takes place before the commiſſion of the crime, but 
muſt continue for the long period of twenty years after ; and whe- 


ther there are not other reaſons of expediency which come in to over- 
ballance the conſideration juſt now mentioned, and greatly to pre- 
ponderate in favour of the preſcription after twenty years. 

Puniſhment is not a good, but an evil, conſequent upon crimes; 
and our lawyers ſay, Quam cunttanter ad graviora ſupplicia, ac 
non nifi urgente neceſſitate, devemiendum eſt.“ If a man has been 
guilty of a raſh action in his youth, of which he has long 
repented, and, in token thereof, has lived, for twenty years 
and upwards, an exemplary life, it would be hard to bring that 
man to puniſhment. The private party injured will be pre- 
ſumed, by not complaining, to have forgiven him. The public too is 
ſufficiently ſecured by his conduct againſt any further tranſgreſſion. 
The law, at firſt offended, becomes appeaſed, and all parties are re- 
conciled. No juſtice requires, that he ſhould thereafter be brought 


to puniſhment; and were he to ſuffer, the laſt footſteps of ſuch a Penal law, . 


man (ſays the author above-mentioned) are watered with the tears 
« of his fellow citizens; and. we hear from the mouth of every ſpec- 


Eds tator, 


Ves, I do think, that you might pardon him, 
56% And neither 8 nor man, grieve at che mercy. 


F Beſides, 


98 


Voet. 
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Beſides, a perſon in this ſituation, who has lived twenty years un- 
deer the load of guilt and dread of public vengeance, has, in reality, 
ſuffered the moſt excruciating puniſhment; and, as Sir George 
M*Kenzie ſays, it would be puniſhing him twice to bring him to 
trial after that period. A man may fly from public, juſtice, but he 
cannot fly from himſelf. Cain was puniſhed, by putting a mark on 
him to hinder him from being killed, in order that he might ſuffer 
the more. Fo . 
If, on the other hand, we ſuppoſe, that the accuſed perſon is not 
guilty, or that there is a poſſibility of innocence, the conſequences 
might be dreadful, if proſecution were allowed at any diſtant period. 
A man may not know that he is ſuſpected: He may loſe the memory 
of facts eſſential to his defence: Witneſſes may die; may go into 
diſtant countries; or may forget circumſtances. | EM 
To prove alibi, at the diſtance: of twenty years, the pannel be- 
ing innocent, and unſuſpicious of any harm, muſt be totally im- 
practicable, or next to a, miracle. What man on earth can ſay, 
where he was, and how he was employed, on a particular day or 
night at the diſtance of twenty years? A late very remarkable in- 
ſtance. happened in England, of a gentleman being wrongouſly 
| accuſed of a robbery, and convicted by miſtake for another, by the 
direct teſtimony of two witneſſes, but who luckily was enabled, by 
unqueſtionable evidence, to prove himſelf in a particular company, 
at the preciſe time when the robbery happened, and for hours be- 
fore and after. Had his trial been delayed for twenty years, a 
proof of alibi; would have been atrempted in vain, and the gentle- 
man would have ſuffered an ignominious and moſt unjuſt death, 
according to the doctrine which is here maintained. | 
Neither is it enough to ſay, that the chance is equal on both 
-ſides, for that the proſecutor may alſo loſe his proof. This is no 
h ſeolution of the difficulty. It is only an additional argument in 
| favour of the preſcription; becauſe it is pointing out an additi- 
onal inconvenience, from allowing proſecutions to be brought at 
ſo great a diſtance of time. | 
Beſides, it is a miſtake to ſay, that the chance is equal. A proſe- 
cutor may lie by, till it be convenient for him to bring his action, 


i | after the exculpatory witneſſes are dead, or out of the way. If 
the right of proſecution is perpetual, he may take his own time; 
"= whereas no innocent perſon, not actually in priſon, ever thought 
of going to a court, and inſiſting to be proſecuted. In ſhort, 

| b this 


[ 23 W 
this perpetual right of criminal proſecution appears to be a moſt 
dangerous engine, and the queſtion is of high importance to the 
lieges of this country. f it is expedient, that they ſhould be quiet- 
ed as to their properties and civil rights aſter the enjoyment of 
them for a certain reaſonable time; how much more ſo is it, that 
they ſhould have a ſimilar ſecurity as to their lives and liberties? 

To make this the law of Scotland did not require the. aid of 
ſtatute, being the eſtabliſhed law of nations, and a fundamental 
rule in the Roman juris-prudence, which, eſpecially in criminal 
matters, is the great foundation and ſource of ours. The want of- 
the ſtatute would go to this, That no preſcription for any length 
of time could be ſuſtained in any criminal matter. A man at the 
age of eighty might be tried for an alledged offence committed 
at fifteen. The age of a patriarch would not exempt him. 
Nay poſterity itſelf would not be fafe. There are inſtances 
of crimes triable after the party's death, ſuch as ſuicide. His Ma- 
jeſty's Advocate might bring a trial of this kind for a fact com- 
mitted ſome hundred years ago, in order to forfeit the family of 
the ſuppoſed delinquent, of the moveables which belonged to him. 
If we have not a vicennial preſcription, there is no end or limita- 
tion whatever to ſach proſecutions. _ a oh 

Even if the preſent queſtion were doubtful, it is preſumed your 
Lordſhips would rather incline in mitiorem ſententiam ; eſpecially when 
the contrary doctrine would involve us in conſequences ſo highly 
inexpedient; our lives, liberties, and fame, being expoſed to the 
danger of endleſs proſecutions. | 


In reſpet# whereof, Oc. 
ILAY CAMPBEL I. 
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